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ODFW Fish Passage Administrative Rule Revision Initiative 

Virtual TEAMS Meeting --- July 13, 2021 (2pm to 4pm) 

Meeting Minutes 

Virtual TEAMS Meeting Started at 2:00 pm 

Meeting Attendees: 

ODFW: Greg Apke, Alan Ritchey, Katherine Nordholm, Pete Baki 

ODF: Thomas Whittington 

Task Force Members (Rules sub-committee): Kelly Moore, Ken Bierly (present until 2:45), Terry 
Turner, Bill Cunningham, Zak Toledo, Steve Albertelli and Fred Messerle 

Missing: April Snell 

Members of the public: Mike Tripp, Finlay Anderson, Allen Gillette, Cash Chesselet, Brenna 
Vaughn, Brian Posewitz, Mark Rogers, Devin Simmons, Rocky Dallum (with possible other 
attendees joining throughout the online virtual meeting). 

Welcome and Introductions (5 min) 

Apke started the meeting at 2PM and stated that decisions will not be made today. Apke asked 
for comments on the previous meeting minutes. Apke reminded folks that the minutes are 
available to the public online. 

Apke thanked Nordholm for the updated fish passage website, including the OAR review 
section. 

Apke discussed the meeting’s agenda and proceeded to OAR review team member 
introductions and who they represent. 

Public Comment Period (30 min) 

Craig Herman with the Cattleman’s Association provided public comments through email on 
July 12 due to his inability to attend the meeting through a scheduling conflict. Apke read his 
comments: 

I would like to provide public comment regarding definitions for Fish Passage Regulations proposed by ODFW and 
the Rule Advisory Committee. I am unable to attend tomorrow’s meeting as it conflicts with the Oregon 
Cattlemen’s Association meeting. 

Regarding “Active Channel Width”, the addition of “In bays and estuaries, active channel width means the 
summation of the active channel widths of all freshwater streams entering the bay or estuary upstream of the 
artificial obstruction or the stream width measured between the mean high tide elevation” is not appropriate. You 
go from “ordinary high-water lines” to “mean high tide elevation”. This is incredibly confusing and should not be 
added to this definition. 
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Regarding “No Appreciable Benefit”, the definition proposed is too restrictive. I would ask that you provide some 
examples of where “No Appreciable Benefit” would apply. Based on the proposed definition, I can see no 
examples of where “no appreciable benefit” would apply. Please keep in mind that the definition for appreciable 
is that “if an amount or change is appreciable, it is large or noticeable to have an important effect. 

Regarding “Artificial Obstruction”, I think it is inconsistent to insert the word “delay” in this definition. 

Regarding “Tide and Flood Gates”, it is inappropriate to expand the definition for cumulative replacement by 
adding the wording “including hinges and the gate itself if detached. Please refer to ORS 509.580 which describes 
the intent as “Major Replacement”. The term “Major Replacement” also used in the Fish Passage Task Force’s 
report to the 71 Oregon Legislative Assembly. Clearly attempting to expand the definition is inconsistent with the 
statute and the legislative intent. 

Brian Posewitz from WaterWatch commented on the discussion from the previous meeting 
regarding barriers such as high flows or temperatures. The definition talks about a human made 
device and that the rules can address conditions beyond the physical structure itself. 

Brenna Vaughn (NWHA- Northwest Hydroelectric Association) thanked the group for their work 
on the rules. Brenna is the Executive Director of the NHWA. Brenna asked on behalf of their 130 
members that there is enough time for the public to comment on the definitions section. 
Vaughn was concerned that discussions at the previous meeting lacked clarity, metrics and 
uniformity of the rules. Vaughn was concerned about discussions at the last meeting to keep 
language ambiguous and she is hoping for more metrics for a framework of working with the 
rules. Vaughn stated that clarity, metrics and uniformity will provide more structure for working 
with the Fish Passage rules. She hopes the RAC will keep this in mind for today’s discussion and 
discussions in the future. Apke asked her to please submit her comments in an email. 

Finlay Anderson appreciates Brenna’s comments regarding clarity, consistency and uniformity. 
He discussed the definition of no appreciable benefit which could lead to potential for 
confusion. Anderson wants the definition to address quality and quantity of the habitat. Finlay 
agreed with Brenna that adding delay in the definition could lead to issues. Anderson discussed 
revisions around the construction of dams, and he appreciates the issues with tracking 
accumulated construction. Cumulative effect tracking could delay safety improvements to 
dams. Anderson wanted to make sure the rule addresses probable maximum flood (PMF). 

Brian Posewitz added one more comment that he appreciated the discussion on the definition 
on appreciable benefit and that he RAC took into account that the resource is likely to change in 
the future in terms of the weather or restoration of habitat and he thinks this is consistent with 
the definition of historic fish use. 

Discussion of OAR Public Comments (75 min) 

635-412-0005 - Definitions Section 

Apke discussed the work products for the meeting: OAR’s, the document to focus the discussion with 
some proposed definitions and public comments. 

Apke discussed activities that address dam safety. 
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Albertelli had process questions: If we are not making decisions at these meetings, (1)what are 
we doing and (2) when will we make decisions regarding proposed rule changes to advance to 
the FPTF and Commission.. Apke said that he intends to move through the comments to finish 
up the definitions section, then bringing forward the Departments suggested changes and then 
vet with the committee members and public. Apke again mentioned the Oregon Fish and 
Wildlife Commission is the decision-making body. Albertelli had concerns with coming back to 
difficult and “parking lot” issues. Ritchey said some of the future sections will be faster. 
Ritchey is hoping to get consensus and understands that we won’t get that on every issue. The 
proposed changes will go to the full task force for a recommendation and then to the 
Commission for a decision and rule adoption. Moore said that we have an ambiguous 
statement regarding ACW especially in estuaries. Ritchey thought that the group had come to 
agreement on active channel width. Albertelli stated that we need a process to come to a RAC 
proposal (consensus or not) and that it should come at the conclusion of the discussion of each 
item before moving to other items or issues. Albertelli expressed concern that the definitions 
work product delivered by Apke was more of a Department recommendation than a 
collaborative work group definition that considers the ORS, public comment, and discussion at 
each of the RAC meetings. Apke stated that what he is hearing is that there needs to be 
consensus before moving forward. Apke continued to state there will not always be consensus. 
Moore brought up active channel width again and said that the comments show a lot of 
confusion still. 

Apke shared the working change document regarding active channel width and stated that the 
language is intended to clarify how it is measured. Toledo suggested that a mean high tide may 
not make sense if there is a tide gate. Moore stated that it would be ordinary or mean high tide 
if the potential habitat were available. Toledo suggested if there was a tide gate there will need 
to be some math to determine where the boundary is. Moore didn’t think this is onerous. Apke 
stated that for tide gate projects, these issues are addressed. Toledo discussed the comment 
regarding uniformity and asked if we are aligned with DSL and other regulatory entities and 
asked if there were jurisdictional implication. Bierly said DSL uses the term “bankfull”. Toledo 
asked how this width is used. Moore wanted something that works so that if we got the desired 
conditions without a tide gate and to get the volume of water at high tide. Albertelli asked if the 
ACW definition only comes up on stream simulation. Toledo stated that this was for stream 
simulation and otherwise you would be doing hydraulic analysis to appropriately size the tide 
gate. Apke said the intent was to define authority and for the ACW or stream simulation guides 
the project design on how to size the structure (culverts). Bierly suggested to leave off the 
active channel width for estuaries and deal with it separately. Bierly stated that ACW doesn’t 
mean anything in estuaries. Toledo suggested that we may need separate definition for 
guidance for estuaries. Moore stated that ACW doesn’t work for tidal areas and should be 
removed from this definition and addressed elsewhere. Ritchey stated moving the estuary 
definition may limit the stream simulation design and approval option to address fish passage. 
Messerle thought it does not fit because you must design to the volume of water, not what is 
coming in from a stream. Messerle said separating freshwater and estuary makes sense and 
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suggested a simple model for tide gates. Apke said tide gates are almost always a hydraulic 
evaluation. Simmons (ODOT) said there was a discussion of cumulative (braided channels) and 
adding the channels up. Apke thought the definition captured that. Albertelli read ODOT’s 
comments on ACW. Moore stated that it addresses the wet part of the valley floor and should 
be cumulative. Ritchey asked if the group was comfortable with the language after the 
discussion. Apke asked for a suggestion for a tidal definition. Toledo stated that they are 
looking for guidance. Toledo suggested after reviewing the DSL definition that it does not make 
it any easier to size a culvert. 

Apke brought up the “No Appreciable Benefit” definition and asked if there is consensus on the 
changes made to date. Albertelli questioned why the definition worked on by he, Bierly, and 
Cunningham was abandoned, and he suggested that the definition in the Department’s work 
product doesn’t get to the issues brought up by Craig Herman. Albertelli asked is it that one 
single fish can forage? Albertelli suggested that it does not seem like an appreciable benefit. 
Albertelli suggested some metrics be involved. Apke asked if it came at the cost of professional 
judgement. Albertelli noted that his suggested definition included “best professional 
judgement” in analysis of the metrics. Apke thought there was consensus at the last meeting. 
Toledo stated that this definition was primarily used to determine if you are exempt from 
providing fish passage. Ritchey brought up that it was for determining if an exemption is 
possible. Toledo asked to see if Albertelli’ s suggestions could be put on the screen and viewed 
by the group. Toledo said this may be a time some clarity should be provided. 
Ritchey stated that the Department decides less than a mile and the Commission does over a 
mile. Albertelli stated that he tried to think out his definition comprehensively. Cunningham like 
Albertelli’ s suggested changes in that it contained criteria. Albertelli shared his screen to show 
his suggested changes. Apke asked if this helped the public understand what is needed. Toledo 
asked about the healthy populations part of the definition. Toledo said this raised the bar to an 
entire population. Moore agreed with changing the healthy population language because it is 
difficult to determine but liked the language overall and suggest keeping the definitions as 
simple as we can. Albertelli suggested one or more self-sustaining life history stages. Baki 
brought up intermittent and ephemeral streams. Turner supports the discussion and that in his 
mind when discussing no appreciable benefit that no NMF life history stage would use it if the 
habitat were made available (passage provided). Turner suggests it would cover one life history 
stage. Apke asked Albertelli to send his edited version and he will incorporate into the draft 
definition. Albertelli said he would. Ritchey asked if there was consensus on the appreciable 
benefit definition. No one objected. 

Apke brought up the “artificial obstruction” definition regarding comments about adding the 
term “delay” to the existing definition. Albertelli thinks the word “delay” is rife with 
complication. Toledo asked if there was a history of issues regarding delay of migration and 
asked if we are making a solution to an item that isn’t a problem. Cunningham suggested delay 
adds some useful guidance. Cunningham suggested push up dams that may not be lowered in 
time for migration. Cunningham suggested that delay can address less than optimal flow or 
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thermal conditions. Albertelli asked if it could be quantified. Cunningham suggested he has no 
problems with quantifying the term delay. Albertelli thinks it needs additional side boards. 
Cunningham suggested saying a significant population. Apke asked how it is measured in the 
field. Cunningham asked if the phrase “to significantly delay”? Moore stated that in Willamette 
Valley project the delay is defined as having a negative impact. Ritchey stated that this is 
predominantly used for triggers. Albertelli stated we should look at the existing definition. 
Albertelli stated that the language “has the potential to” delay is problematic. Toledo stated 
seems like the potential part of whether fish are there are not. Cunningham thought the word 
potential is relevant and that before a structure is built you need to address potential to delay 
passage. Albertelli suggests it could say precludes or prevents or at some future date could 
preclude or prevent. Cunningham stated that this is often applied at the initiation of a project. 
Apke stated that the term is also in statute. Ritchey stated that this hasn’t been a problem. 
Albertelli looked up the definition of preclude, and it includes the word prevent (i.e., the two 
terms are synonymous). Albertelli asked if it can be changed given the statute language. Apke 
said if they are consistent with statute, it changes to the definition should be ok. Albertelli 
thinks that if delay is included it needs sideboards to avoid uncertainty to the regulated 
community. The group appears to agree that precludes is redundant with prevents. 
Cunningham suggested to keep it as simple as possible using permanent and non-permanent 
and delay and suggested too many sideboards may be more complicated. Moore agreed that 
delay needs to stay in there because of the importance of delay of migration especially given 
changes in flow and temperature. Albertelli suggested adding more adjective such as a cohort 
of native migratory fish. Apke showed the definition of fish passage that includes the weakest 
migratory fish at any life stage. Ritchey also brought up the 5-95% (design flows high and low) 
are not expected to pass fish. Cunningham changing “migration” to “fish passage” which would 
include a subsequent definition. Ritchey suggested keeping migration as shown in statute. 
Toledo stated that Albertelli wants some criteria or boundary for delay. Albertelli stressed that 
the issue of delay is commonly grappled with in fish passage studies, and because of the 
individual proclivities of fish, there is always a caveat with measures of delay. 
Albertelli will come up with an adjective to suggest and get it to Apke. Albertelli understands his 
opinion may be in a minority in the group. Moore stated that the delay we are addressing 
results in an impact and suggested making it significantly delay. 

Apke brought up the definition for “Attraction flow” and asked if there were any comments on 
this definition. Albertelli asked if ODOT was the only commenter, and Apke confirmed that 
was the case. No issues were brought up. 

Apke brought up the definition for “channel”. Albertelli asked what the problem was that 
suggested a language change. Albertelli suggested changing “moving” to “flowing”. Albertelli 
and Toledo suggested there is redundant language in the definition (perennial and intermittent 
are redundant with continuous and periodic). Cunningham stated that a waterway is not a 
channel, and a channel is not a waterway. Cunningham suggests that it should refer to a 
portion of a waterway. There was discussion on whether perennially or intermittently versus 
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periodically or continuously was better. Albertelli suggested that channel comes up 30 times in 
the OARS. Nordholm read the DSL definition for channel so it is consistent with ODFW’s OAR. 
Albertelli asked if we are solving any problems if we change this. Apke asked Nordholm to send 
him the DSL OAR language. Moore said he liked incorporating DSL language for consistency 
purposes. Apke proposes to add verbatim the DSL definition. Albertelli likes the addition of the 
DSL definition. Turner asked if we use the DSL definition, do we want to include the man-made 
portion? Ritchey stated that Artificial Obstruction definition and authority refers to waters of 
the state, not channel. 
Action Item: Albertelli will send Apke his appreciable benefit definition. 

Action Item: Nordholm will send Apke the Channel definition in DSL’s OAR’s 

NOA’s – New Issues for Consideration (5 min) 

Nordholm stated that the next meeting will focus on HB 2298. She will send the bill to the RAC 
and it is on the OAR Review website. She will discuss timelines and importance with including 
other agencies. Nordholm stated that the items discussed today will not be discussed at the 
next meeting. Apke stated there will be a news release prior to the next meeting, July 27, 2021. 
Ritchey stated that you can Google OLIS and watch the presentations and testimony and 
background if interested. 

Meeting Recap and Action Items (5 min) 

Apke said the next meeting is in two weeks and Nordholm will lead the meeting. SB 2298 (Env. 
Restoration Wier legislation) will be the purpose of the meeting. 

The August 10, 2021 meeting is intended to be done while meeting in person. Apke stated he 
hopes to increase the meeting length to be more productive with the time we have. 

Albertelli stated he will continue to call into the meetings. 

Meeting Adjourn @ 4:00pm 
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